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INTRODUCTION

JARVIS, et al (hereinafter called Jarvis), Petitioners in

Cause No. 9488 entitled Janves v. State Land Depantment and the City

o4 Tucson, have asked leave to file a brief as amicd cuntae herein

solely for the purpose of asking the Court to clarify sume of the
statements that are made in the majority opinion which would appear
to be in conflict with the three Jarvis decisions rendered by this

Court in 1969, 1970 and 1976, commonly referred to as Jarv4is 1,

Janvaes 11 and Jarv«s 111, respectively, reported in: 104 Ariz. 527,

456 P. 2d 385; 106 Ariz. 506, 479 P. 2d 169; and Ariz.

syl -

550 P, 2d 227, respectively, and State v. Anway, 87 Ariz. 206, 349
P, 2d 774 (1960).

The JARVIS farmers are most grateful and appreciative of
the Court's respective decisions which have protected their vested
property rights in Avra Valley which rights could have otherwise
been completely destroyed by the unlimited w-thdrawal and transport-

ation of ground waters from the Marara Critical Area in the Avra-

Altar Water Basin to areas outside thereof by Tucson or by other

large users.

This Court by three unanimous decisions in the Ja1rvdis
series has established a constitutionally protected inviolate rule

of property insofar as JARVIS and others similarly situate are con-

™M™
e v b 31 A

d. AN first reading vi tne majurity opinion rendered herein

would indicate that the Court had only restated the principles of
law clearly announced 1n Buiestonr v. Cheatiam, 75 Ariz. 227, 225

P, 2d 173 {(1953) and the three Jauuvdis decisions, Haowever furtlher

1t 1

reading and stucdying of the opinion has caused a feeling of appre-

hension by JARVIS that perhaps the majority opinion herein gives

FCTL002211
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] cause for concern as to its effect on the JARVIS decisions, such as

2 when on Page 15, after citing Jaav.is II, it is stated:

3 "* * * These cases are not, however, precedent
for a doctrine that a court will prefer cone economic interest

4 over another on an ad hoc basis where there are not enough of the
material goods of existence to go around. Rather, courts will

5 protect rights acquired in good faith under previous pronoun-
cements of the law. If{ {(t 48 to the State's intenest to phre-

6 fen mining oven {anming, then the Legislatune is Lthe appropriate
body 2o designate when and unden what circumstances such economde

7 {ntenest witl prevacl." (Emphasis supplied.)

8

9

S e . - I LT TR N AR . R .

and in holding that the Superior Court's finding No. 2 of May 21, was

in error, states on Page 14:

10 "* * * Water may not be pumped from one parcel and
transported to another just because both overlie the common

sounrce of supply if the plaintiff's lands or wells upon his
lands thereby suffer injury or damage." (Emphasis supplied.)

A gy =" el 1 P
H
-

é 13 and when 1t i1s stated on Page 12 of the opinion that under Braeston 11 one

14 "* * * could not convey pumped waters 'off the land’
or 'off his land,' * * * *©

16 to other places of use when this is exactly what the Court authorized
17 in Jarvis 11 in relation to Tucson furnishing water to Ryan Field,
18 and which the Court would have permitted Tucson to do by furnishing

19 customers residing outside the critical area but within the Avra-Altar
20 Valley Drainage or Water Basin ({ (¢t cculd have been shown to the
21 satisfacteon of the Ccunt by Tucson that the place of use by the

272 customers would have been overlying the common source of supply or

23 same water basd<n so as to come within the principle applicable to

25 Ryan rield (479 P. 2d 1t9, at 1/3).

25 A review of the record and the briefs submitted to this

26 Court by the mining companies discloses that the mining companies pur-
27 chased as a result of the Jaavis decisions, and particularly Jarvds

28 IT, former agricultural land within the critical areas and retired

( 565 )
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1 such land from cultivation.

2 It appears that altogether the mining companies purchased
{ 3 or own within the Sahuarita Continental Groundwater Basin some 43,170
4 acres of land, of which some 21,785 acres are within the exterior boun-

daries of the Sahuarita Continental Critical Ground Water Area. Of

oy

this total acreage purchased by the mines it appears that approxim-

[, _ wla o P b i ol e e aglidls vy B T e L2

* 7 ately 7,363 acres have an irrigation history and have been retirea
8 from such use (See Pages 4 and 5 of Duval's Brief). For instance,
9 Pima has purchased and retired agricultural land which formerly used

10 7,000 acre feet of water per year (Page 19 Appellee Pima's Brief)

.t ey g - ol Tl L 2R ) bR N~ o -

11 and Duval has purchased and owns 9,430 acres in the Sahuarita Contin-
12 ental Ground Water Subdivision of which 7,443 acres are within the
13 exterior boundaries of the critical area and 1,530 acres thereof have

14 a former irrigation history and are retired from cultivation (See

15 Duval's Brief, Pages 4 and 5 and also Page 22 of Decision).
16 On the other hand, while Tucson owns some thirty wellsites
17 1in the critical area, each approximately consisting of'25 acres, and
18 pumps approximately 11,000 acre feet per year, it has no retired
% 19 agricultural land from which it pumps its waters and apparently has
. 20 no intention and no plans to buy and retire such agricultural land
21 {Seo Pane 4 Duval's Brief).
2727 At the time of oral argument there was presented as
23 EXHIBIT G by'Duval, which exhibit is part of the C :rt's file, a
24 large, colored map entitled: DUVAL CORPORATION UPPER SANTA CRUZ LAND
25 STATUS (See reproduced small copy aitachcd 25 Appendix A to Petition
26 of Duval for Leave to Intervene and to File Brief Amicus Curiae,)

27 This map clearly shows the boundary lines of the drainage area, the

28 Sahuarita-Continental Critical Ground Water Area which also shows by

( 5bb )
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coloring the lands owned and irrigated by Farmers Investment Company;

the City of Tucson lands (the smaller dots being the 2% acre wellsites):
the mining company lands; and the mining company lands retired from

agriculture. It however does not show the State of Arizona leased lands
in the area, some of which are leased by Pima and on which lands some of
Pima's wells are located and which lands were the subject of a decision

by this Court in Faameans Investment Ccempany v. Pima Minding Company,

State Land Department, et at, 111 Az. 56, 523 P. 2d 487, No. 11439,
which involved the legality of Pima's Commercial Lease No. 906 on
state lands which leased ground water for mining purposes.

With this background in mind, JARVIS is concerned therefore
as to:

1. Whether or not the three decisions of this Court in
Jarvas, and paviicularly Jaxves I1 and 111, establish "a aule o§ prop-
eaty”" or only "the €aw o4 the case,” limited to the relative respective

rights of JARVIS and the City of Tucson in this particular groundwater

drea.

2. Whether or not the decisions by this Court in the three
Jarvies cases have been affected by the majority opinion in this case
to the extent that fegdslatcon may be vwrequired to clarify, modify,
ratify or abrogate the three Jawvi{s decisions of this Court.

3. Whether or not the rule adopted in Jaxves 11 would
apply to uses other than municipal and domestic;

4. Whether or not the decision by this Court in Jarves 11
relating to the furnishing of water to Ryan Field or persons residing
outside the critical area but within the same waler vasiin Sy Ccommon
supply for all purposes except agriculture from Tucson's wells located

on c{ien parcels of land within a critical area has been abrogated by

( 567 )
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the majority opinion in this case; and
5. Whether or not a farmer whose irrigation wells are
located on one parcel of land can irrigate his qualified non-

contiguous parcel of land from such wells; and

6. Whether or not this Court's decision in State v. Auway,

supra, authorizing the change in place of use of irrigated lands
from a qualified irrigation well which new place of use may be sep-

arated from the wellsite has be abrogated and repealed.

DISCUSSION

-1 -

WHETHER OR NOT THE THREE DECISIONS OF THIS COURT IN JARVIS,

AND PARTICULARLY, JARVIS 11 AND 111, ESTABLISH "A RULE OF
PROPERTY" OR ONLY "THE LAW OF THE CASE," LIMITED TO THE REL-
ATIVE RESPECTIVE RIGHTS OF JARVIS AND THE CITY OF TUCSON IN

THIS PARTICULAR GROUNDWATER BASIN AND CRITICAL GROUNDWATER AREA.

There 1s no question but that the Baesten I1, Supta,
decision and the Jaivis I, supra, decision established a rule of
property recognizing that vested rights of farmers to the ground-
water supply underlying their lands within the Avra-Altar Valley
within the exterior boundaries of the Marana Critical Ground Water
Area were constitutionally protected when this Court enjoined Tucson
from pumping and transporting water from their wells to areas outside
the critical grounda waler c¢:ea.

This property right as estabiished by lawv«s 1 was recog-
nized by the Court in Jaxvdis I1 (459 P. 2d at 173). However,
raouitable consideration persuaded the Court by unanimous decision,
in following the suggestions in the concurring opinion of Justice
MacFarland in Jasves 1 (456 P. 2d at 393}, to authorize the City to

withdraw and transport an amount of ground water equal to the annual

historical maximum use of agricultural tands if Tucson would acquire

tne same and retire them ftrom cultivation.,

FCTL002215
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As a result of Jaavis I1, Tucson did acquire 3,166 acres

of land formerly used for agricultural purposes, retired them from

cultivation and petitioned this Court for modification of the unjunc-

tion accordingly. [Inasmuch as JARVIS and Tucson could not agree on

the amount of water that could be withdrawn and transported, the
Court appointed a Master and as a result of tne Master's Findings,
the Jaavis 111 decision which established guidelines in determining
the amount of water that Tucson could pump and transport out of the
critical area under Janvis 11 was entered by the Court. While the
three Jarvis decisions were a result of an original proceeding 1in
this Court there is no indication in any of the three decisions that
the rules pronounced therein by the Court were to be limited in app-
Tication and be the law ¢4 the case only in relation to JARVIS and

the City of Tucson in the Avra-Altar Valley, particularly when oral

argument was heard on Jaavis II7 at the same time and place as oral

argument was heard in the FICO cases.

However, it now appezxrs that the majority opintion has
placed a c¢loud of doubt over the application of the established
Jaavis rules of property and the exception to the rule as establis-
hed by Jaaves 11 and 111. It has always been felt by JARVIS, Tucson
and the State Land Department that the Ja4wv(s decisions have estab-
lished a rule of property of state-wide application and not limited
to the farmer versus municipality or the Avra-Altar Valley

and the Marana Critical Ground Water Area.

- el

DISCUSSION 11 AND Il
- 1 -

WHETHER OR NOT THE DECISIONS BY THIS COURT IN THE THREE JARVIS
CASES HAVE BEEN AFFECTED B8Y THE MAJORITY OPINION IN THIS

CASE TO THE EXTENT THAT LEGISLATION 4AY BE RLOUIRED TO CLARIFY,
MODIFY, RATIFY OR ABROGATE THE THREE JARVIS DECISIONS OF THIS
COURT.

-/ - ( 569 )
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WHETHER OR NOT THE RULE ADOPTED IN JARVIS 11 WOULD APPLY
TO USES OTHER THAN MUNICIPAL AND DOMESTIC.

nhiie it is recognized that the Court in Jaxaves I1 looked
to legislative policy as expressed by A. R. S. 45-417, in establish-
ing the relative value of uses and appropriable waters as a gquideline
for modifying its decree of Jaarvis I it clearly appears that the

basic reason for the modification of the original decree was based

upon equitable principles and the fact that the farmer would not be

injured any more than if the land continued in cultivation and this
ts particularly true when the Court in Jaxves II1 defined what it
meant by its statement in Jaavis 11: "Tucson may withdraw an amount
equal to the annual historical maximum use upon the land so acquired”
by 1imiting Tucson's withdrawal to the former censumptive use by the
farmer for the growing of his crops cver an average pewisod o4 tume
and injected into the decision the recharge factor by saying that

any amount of water used by the farmer over and above the tonsumptive
use of the crop was not to be transported ocut of the critical area

by Tucson, but would remain in the ground.

The majority opinion in passing upon Tucson's rights herein,
apparently leaves in doubt whether or not Tucson could as described
in Jaaves 11 purchese and retire agriculturail tund and withdraw and
transport waters therefrom under the guidelines established in Jarves
I1T. A clarification of the majority opinicn in this regard would
remove any doubt thnat the Ja=vis decisions are not only alive and
viable put applicabple to areas other tnen (he Avra-Altar Valley and
the Marana (ritical Ground Water Area.

As to tne application of tne Juarvdis rule to mines or other

¢ 570 )
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types of similar uses no comment whatsoever is made by the majority
opinion as to the appiicability of the equitable principle establish-
ed in Jaavdis IT although it is clear from the records that the mines
have acquired some 7,363 acres of lands within the Critical Ground

Water Area which have an irrigation history'and have been retired

from cultivation.

To the contrary it appears that the majority opinion ind-
icated by the language quoted above (Page 15 of the Opinion) that if
the mines want to take advantage of the Jasiv4s I1 decision they must
seek legislative relief rather than relief from this Court.

We do not believe that the majority opinion intended such
an interpretation for if it had so intended, it would have clearly
pointed out that Jawv<s I1 was not applicable to the mines or any other
user except Jdomestic and municipal, otherwise it would not have reman-
ded back to the trial court issues raised by Duval and Pima which
clearly retate to former agricultural land now retired and used by the
mines elsewhere than at the well head.

T e suggestion of Legdslateon fashes "a nod afent" dangex
s¢gnadl which could result in hasty disorganized and undoubledly
unconstitutional "emergency--gqung ho" legislation requiring years of
additional expensive litigation by the farmers and other users and which
undoubtedly would have a punitive effect on existing rights which
apparentliy the wmining <oempanies thought they were hbuyving when they
purchased agriculttural lands and retired them'from cultivation under
the guidelines established by Jaxvies 11 under the honest belief that
the rule therein stated was applicable to any other type of user under

similiar circumstances.

In Jaxaves 11 the Court relied upon the provisions of A. R. S.

( 571 )
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1 Section 45-147 fixing a relative value of apprOpriative uses as a

2 guideline to exercising its equitable powers.

3 It is suggested that perhaps the Court's relilance in Jarves 11
4 on this statute in order to invoke its equitable powers was not nec-

5 essary and clearly is not applicable in the majority opinion herein.

6 It is recognized that the American doctrine of reasonable

7 use of ground water prohibits the transportation of water outside of

8 the source of common supply to the detriment of the other owners of

9 that common supply. By limiting the amount of water that could be

10 transported from this common supply to the historical consumptive use

-p . g = g el Ry - L Tomy T T

11 of lands previously used for agricultural purposes, the Court has in
12 effect declared that such use does not constitute damage particularly
13 under the guidelines estahlished in Jaxv¢s 17171 because the remaining
14 farmer-user would not be affected any more than if the land were

15 being farmed.

16 The position taken by this Court in Jarvis II provided a
f 17 very practical solution to a most difficuit problem, but 1t appears
' 18 that this solution does have precedent from other states which bolsters

19 and supports the approach taken by this Court in Jarves I71. For

an e g T e oy o g o g T -y - &

20 example, the Supreme Court of Utah faced a similar problem in the

{ 21 early 1920's in the decisions of Hewne . Utak C«l Resantng Ce.,

22 59 Utah 279, 202 P. 815 (1921} and Geoves v, Utan G« Reddnang Co.,
23 62 Utah 174, 218 P. 955 (1923). It shouid ve initially noted that
24 both of these cases are cited with apnroval in the Jauwvis {1 opinion

25 for the proposition tha" "percolating waters may not be used off the

26 land from whicn tTney a.. pumpad thereby others whose land overlying

27 the common supply are injured," (479 P. 24 at 171).

23 The Horne, saptia, and Gieoves, sapta, cases involved a well-

- 10 -

( 572 )
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1 defined artesian basin measuring four blocks by three blocks. The
defendant Utah 0il Refining Co. drilled wells within the basin and

transported the water several blocks to the north to its oil refining

= LW N

plant. This removal caused injury to the wells and hydrostatic pressure
5 of the remaining overlying owners. The Ho4ane, supia, case adopted

6 the general American rule concerning ground water and the doctrine of

g 1 Tl T M b Y g T ety il o . .. 4F -

i 7 correlative rights and held (202 p. at 825) that:
: ﬁ 8 M x x % aach proprietor of the land within an artesian
| ; district is entitled to water in proportion to the surface
% 9 area provided he makes beneficial use of it * * * *
%
i

10 The use by Utah 0il Refining Co. was therefore prohibited. There-
11 after, Utah 0311 Refininc Co. purchased lands with the artesian basin
12 and transported away the proportionate share of tnose owners. This
13 practice was challenged in Glover, supra, and the issue was defined

14 by the Court (218 P. 2d at 956) as being:

15 " * * what would constitute an injury to adjoining
owners or persons owning water rights within said

g 16 artesian district?”
; 17 The court held that under the rule in the Hexne, suphra, case, the

18 Utah 0il Refining Co. was entitled to a certain amount based upon their

13 land ownership within the artesian district (218 P. at 958):

20 "k * * 3¢ long as he puts it to a beneficial use,
whether he uses it within the district or at some
21 point outside, * * * "

22 The court rejected an argument that such use away from the land con-

23 stituted a forfeiture (218 P. at 959) as being:

24 " * * * ytterly incompatible with the right of
private property and the established policy of
25 the state * * * as the rights of others are not
injured thereby* * * "
25
27 It would appear that the cases absolutely prohibiting

28 conveyances away from the land on which the wellsite is located are

( 573
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grounded upon a riparvian rights doctrine whereby the ground water was
in fact interfering with some prior existina surface water rights.

See Smith v, City of Brooklyn, 18 App. Div. 340, 46 N. Y. S. 141,

54 N. W. 787 (1897). The riparian rights doctrine simply stated 1is
that each riparian owner has a right to waters riparian to his land
undiminished in quantity and quality and can use only so much as not
to substantially decrease its volume. See Mandicopa County Municepal
daten Conservation Dast. No. 1 v. Scuthwest Cetton Co., 39 Ariz. 65,

4 P, 2d 369 (1931); Supplemental decision and rehearing denied 39

Ariz. 367, 7 P. 2d 254 (1932). This same theory appears to have had
some influence on the California Supreme Court in their decision 1in
Katz v. Walkinshaw, 141 Cal. 116, 70 P..663 (1902) on rehearing 74
P. 766 (1903) wherein the California Supreme Court identified an
artesian belt as being several miles square, and in adopting a rule
of correlative rights, prohibited transportation of water " * * * to
be used on lands of others distant from the saturated belt of which
the artesian water is derived.” 1In fact this theory was one of the
bases upon which the Kaf:, supra, decision was distinguished 1in
Gloven v, Utah 048 Redinding Ce., suptra. In GEevea, the Utah Supreme
Court noted that Utah did not recognize the riparian rights doctrine
and that, therefore, there was no absolute requirement that water be
returned to the basin from which i1t was taken. See also Stauifiex,

et al. v. Utah 04L& Ref4neng Ce., 85 Utah 308, 29 P, 24 7258)

Arizona, like Utah, has never recognized the riparian rights
doctrine. See Axrdzona Constitution, Axticle XVII, Secction 1; Brashenx

™~
V. WAL

sco, 10V Aviy . 326, 419 P. 2d 505 (1966). It would therefore
appear that the rationale of the Utah Supreme Court is not cnly applic-

able but supports the decisions of this Court in Jaxaves IT1 and 111

(574 )
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and no legislation would therefore be required to apply the rule
adopted by this Court in Jaaves 11 and IIT to the case before this

Court, notwithstanding the statement made by the Ccurt in Jaavis 111

(550 P. 2d at 228):

"1t should be immediately understood that the second
Janvis decision authorizing Tucson to retire Tands from

cultivation in the Avra-Altar Valleys and withdraw water

for its municipal uses was expressly predicated on equitable

considerations, there being no precedent for such a procedure
in the American doctrine of reasonable use. * * * ©

and particularly when this statement seems to be qualified by the

language immediately folliowing:

"% % % Tucson acknowledged that equitabile considerations
require that the agricultural users of the water underlying the
Avra-Altar Valleys should be no worse off than they would have
been had the Lands nretired by Tucson nemadined 4n phrivate use,
dedicated to the cuftivation o4 creps. * * *"{Emphasis supplied)

This latter statement would appear to clearly support the proposition
that no legislation is required because, as stated above, the Court

in Jaavaes I1IT 1imited Tucson's right to withdraw and transport water

from the Avra and Ailtar Valley and Critical Ground Water Areas to
only that amount required by the farmer to grow his craops leaving

the remainder thereof in the ground as recharge as 1t would have been
returned by the farmers pumping to the groundwater supply, which in
Jarves TIT the record will disclose amounted to some fifty percent of
the water so pumped by the farmers (550 P. 2d at 230).

Accordingly, JARVIS respectfully urqes this Court to re-

consider the need fcr legislation and for the reasons stated above

clearly state that such legislation is not necessary in view 0of the

rule 04 propenty established by this Court in the Janves decisions.

i

\ J","
s
ey
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Although not set forth in the opinion,

DISCUSSION IV AND V
- IV -

WHETHER OR NOT THE DECISIGN BY THIS COURT IN JARVIS
IT RELATING TO THE FURNISHING OF WATER TO RYAN FIELD OR PER-
SONS RESIDING OUTSIDE THE CRITICAL AREA BUT WITHIN THE SAME
WATER BASIN OR COMMON SUPPLY FOR ALL PURPQOSES EXCEPT AGRICUL-
TURE FROM TUCSON'S WELLS LOCATED ON OTHER PARCELS OF LAND

WITHIN A CRITICAL AREA HAS BEEN ABROGATED BY THE MAJORITY
OPINION IN THIS CASE.

-V -

WHETHER OR NOT A FARMER WHOSE IRRIGATION WELLS
ARE LOCATED ON ONE PARCEL OF LAND CAN IRRIGATE HEIS QUAL-
IFTED NON-CONTIGUOUS PARCEL OF LAND FROM SUCH WELLS.

The Trial Court in granting its judgment below made
finding:
"2. Water may be pumped from one parcel and trans-

ported to another parcel if both parcels overlie a common bas
or supply and if the water is put to a reasonable use.”

trial court at the end of its order cited Jausves 11 as authority

for its order. The majority opinion overrules the trial court's

finding and holds on Page 14:

"% x % Water may not be pumped from one parcel
and transported to another sust bocause both ovenddie the
coemmon dource of suppty if the plaintiff's lands or wells
upon his lands thereby suffer injury or damage." (Emphasis
supplied. )

This we raspectfully submit is in direct contiict with Jarvaes [l

and therefore definitely needs clarification.

In Jawvia 11 where the Court was confronted with the

in

the record discloses that the

i

need to define "the overlying lands". 1t specifically permitted the

City of Tucson to deliver water from itts well

fields lTocated 1in the

Marans Lriticdl Groundwatcr area ta Rvan Field. This transportation

of water was declared legal because Ryan Field overlies the common

basin of groundwater from which water was taken by Tucson and deliv-

( 576 )
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ered to Ryan Field:

* * * [ts lands overlie the Avaa-Alian waftenr basin
and geographically it lies within the Marana Critical Ground
Water Area so as to entitle it to withdraw water from the
common Supplfy for all purposes except agriculture. Tucson
should not be prohibited from delivering water to Ryan Field
for lawful purposes since the Ryan Field supply L5 from the
common basdin over which 4& L{e¢s and from which it could legally
withdraw water by sinking its own wells for domestic purposes.”
(Emphasis supplied.)

106 Ariz. at 510, 479 P: 2cd at 17/73.

Admittedly Ryan Field was situated within the Marana
Critical Groundwater Area. However, the operative fact was not
that Ryan Field lay within the same Critical Groundwater frea. 1t
was the jfact that Ryan Fletd cvenlay the commen basin, which made
the withdrawal and delivery to Ryan Field permissible.

This Court stated unequivocably that land overlying
the common water basin is entitled to receive water withdrawn from
the common supply. Although Jatv¢s 1T did not involve transportation

to land overlying the common basin but outside the critical ground-

water area, this Court nevertheless went on 1n the next paragraph
of its opinion to flatly state that Tucson could deliver water to
customers lying outside the Critical Area (5 it could show that such

customers were on lands overlying the common groundwater basin:

it

* * * fntil Tucson can establish that 1ts
customers cutscde Ehe Marana Cretacat Grxeund Water Area
but within the Avra-Aitar Valleys' drainage areas c¢vendec
Ehe wates basdin so as te be entdtded to withdraw wateon
stom (t, there are no equitiec which will reliove it ¢f
the injunction heretofore issued." {(Emphasis supplied.)

106 Ariz. at 510, 479 P. 2d at 173.
It was only after this conclusion by the Court 1in
Jasxvds 11 that the Court, invoking its equitable powers authorized

Tucson to withdraw and transport out of the Basin and Critical Area

( S77 )
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an amount of water equal to the annual historical maximum use upon
the former agricultural lands acquired by Tucson. In other words,

{t would appear that Tucson could have Legally furnished Ryan Field

water from £ts own wells Located upon another parcel o4 Land some
distance away §rom Ryan Fiefd wathout punchaainé agricultural Land
and retindng £t frem cultivatoon; and (§ Tucson had veen able fo
snow that customens outside the cadltical anrea ecast of Ryan Feeld
were on fands ovea the commen basin or supply, it 2ihkewdse could
hhave futncdhed water Lo Lhnese custemens wethout buyang agrecultural

Land and tetlinding «t.

The common supply or basin concept it appears was
upheld in 1939 by the Court in Adams et af vs. SaEt Rivenr Valley
Watenr Usens' Assocdlation, 53 Ariz. 374, 89 P. 2d 1060. At least
it so appears because Justice MacFarland who also was the trial
Judge in the Adams case in his concurring opinion in Jaaves T at

Page 393 states:

" % * * Tnen, as$ now, there were many recognized
and established water rights in each water basin. Ffor ex-
ample, in Adams v. Salt River Valley Water Users' Associa-
tion, supra, this Court recognized the right of the S. R.

V. W. U. to pump water to supply irrigation uct cnly Lo tire
tands srem under which tacy wexe pumped dbud grom cther €ands
ot the Pregject. * * * " (Emphasis Supplied)

and particularly when he concludes by stating:

“ & * * Cg Justice Struckmeyer's decision, |
think, rightly Zwmcets the quedteen 1n the instant case
Lo the tarang vs waden svom cvcbecal a=cay apd trans-
votting ¢£ to cother arcas.” (Emphasis Supplied)
While 1t is true, of course, that in Adams there
wasa contract tetween the members of the Associaticn and the AssS-

ociation, nevertheless the legality of the contract was upheld by the

Court in allowing the withdrawal of water from one parcel of land

FCTL002225



W N

- hn o wm - Rk e T - T M . w4 a

+ o] Wiy gy g gl P, sl el Sy il AR A sy - - -

_ e = L —aieewih o Ol Ny s

and transporting the same to another within the same basin. It
would appear therefore that the majority opinion does modify or
abrogate the rule in Adams unless it can be distinguished from the
case at bar by virtue of the contract. The Court can take judicial
notice that similar situations are present in Arizona such as 1in
the San Carlos Project. Under the majority opinion a farmer whose
wells and lands were outside the Project but within the same basin
undoubtedly could complain and enjoin such use within the Project
if injured.

This therefore goes into the next question presented:
May a farmer whose irrigation wells are located on one parcel of land
pump and transport the waters therefrom to another parcel of land
being farmed by the same farmer even though it be non-contigquous.
The majority opinion would appear to hold that it could not be leg-
ally done. Yet again, to the contrary, the Court in Jaaves 11 per-

mitted Tucson to furnish Ryan Field water from its wells located some

distance therefrom because as stated by the Court, on Page 173:

" * * *x the Ryan Field supply <5 4nom the

common basin oven which (¢t €ics and from which it could
legally withdraw water by sinking its own wells for
domestic purposes." (Emphasis supplied)

The Court an take judicial notice of the fact that
many times because of physical conditions or processes of nature
over wihich the farmev has no control it becomes necessary For wnd
farmer to locate his wells wnere he can obtain the best and cheap-
est supply of water at an elevationnecessary to irrigate his lands
in the maost practicable and inexpensive manner. Yet the majority

opinion herein on Page 12 clearly indicates that the farmer or any-

one else is prohibited from following these practices notwithstanding

(579 )
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1 the fact that the water comes from a common supply and would do

2 violence to nc¢ one's rights providing there is a reasonable use

)

made of the water and the method of transportation i1s not conducted

in a wasteful manner.

In Jaavis T (Page 389), the Court stated that the

State of Arizona as owner or trustee of state school lands has some
8,000 acres under lease and cu]tivation out of 33,000 acres of fee

land in the Avra-Altar Valleys and that in addition it had some

w o0 ~N o U &

/73,000 acres which had not been put into cultivation because of the
10 prohibitions contained in the Ground Water Code. According to the
11 record before this Court it would appear that the State of Arizona
% 12 either as owner or trustee of state lands also has lands within the

| 13 critical ground water area some of which have undoubtedly in the past

14 been cultivated.

; 15 In the State Land Commissioner's Motion for Rehearing

16 he states in Paragraph 2. C. beginning on Page 2:

17 "C. It cannot be determined from a reading of
the decision whether the State Land Department can permit
5 18 tne pumpage of water from one parcel of State land and
; transport the same to another parcel of State land within the
l 19 same groundwater basin or critical groundwater area when
; such use 1s for the benefit of the trust imposed by the
E 20 Enabling Act and whether or not such use is limited to the
| legal subdivision of a section of State land upon which
: 21 the well is situated, or whether or not it may be used on
a legal subdivision of an adjoining or contiguous section

; z2 of State land."

23 A glairing example of tne problem facing the Commissioner and the
24 State Land Department in this particular area is graphically shown
25 by the plat attached hereto as APPENDIX A which shows the well
£ O t1eld ownead oy Cyprus-cima o 5tateé janus n Lhe L% 0if Secviiun 2,

27 Township 17 Socuth, Range 13 East, which furnishes water through a

28 pipeline to process the copper ore mined from its state mineral

FCTL002227
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. leased land in the S%S% of Section 36, Township 16 South, Range 12

tast. The well fileld in Section 2 was formerly held by Cyprus-Pima
under Commercial Lease No. 906, the subject matter in Faamens Invest-
ment Ccmpany v. Pima Minding Company, et at, 111 Ariz. 56, 523 P. Zd
487. It will be noted both the wellsii.e and place of use is within
the Sahuarita-Continental Ground Water Basin and +... Sahuarita- Con-

tinental Critical Ground Water Area.

The area of this plat is clearly shown in the large

EXHIBITS D AND G which are of record with this Court. According to

the record the intervening state land is not leased to Cyprus-Pima

but is leased to ASARCO.

[f the majority opinion is correct, then the state 15
prohibited from receiving any benefits from 1ts mineral lease on
Section 36 from its leased wells on Section 2 because under the
majority opinion it would be enjoined from any further pumpage for
such purposes and places of use. Except for the intervening Section
31 which apparently is fee land, the ownership of the lands where
‘na wells are situate and the place of use are identical and for all

purposes should be considered as one parcel although held under
separate leases.

This interpretation of the majority opinion as it
seems to apply to state lands not only poses a serious question on
the use and development of slate lands and the waters therect in
the subject area but presents an even more serious situation in the
Avra-Altar Valley where the JARVIS farmers are farming some 8,000
acres of state land and are in some instances farming one section
of state land from waters pumped from another section of state land

which because of soil conditions, topography, etc., are not suitable

531 )
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for cuitivation, yet all the lands are under ohe ownership {(State)
and one lessee (farmer) and in some instances are being farmed as a
farm unit consisting of state and fee lands, and in some instances
the water from wells to grow crops on state lands originates on the

lessee's fee land.

The majority opinion therefore would clearly place
these farm operations insofar as they relate to the use of agricul-
tural state lands in jeopardy and if the opinion applies it could
therefore render some of the Avra-Altar state agricultural leased
lands valueless, except for grazing. JARVIS does not believe the
Court intended in 1its majority opinion to virtually sweep these

rights and long-time past uses and farm practices "under the rug.”

DISCUSSION VI

WHETHER OR NOT THIS COURT'S DECISION IN STATE
V. ANWAY, SUPRA, AUTHORIZING THE CHANGE IN PLACE OF USE
OF IRRIGATED LANDS FROM A QUALIFIED IRRIGATION WELL WHICH

NEW PLACE OF USE MAY BE SEPARATED FROM THE WELLSITE HAS
BEEN ABROGATED AND REPEALED.

Again, it appears that the majority opinion in effect

has repealed the majority opinion in State v. Anway, supra, and

adopted the dissenting opinion of Justice Phelps wherein he states

on Page 730 (349 P. 2d):
"It 1¢c ¢clear to me that the Z2ristor case

holds that the water must be applied to the soii to
which it subjacent."”

Again, we do not feel that the majority opinigcn in-
tended to repeal Aumway or modify it in any manner. [t must be re-

membered that the Anway lands are in the Avra-Altar Valley and goced

farm practices many times require that farmlands be rotated in their

cultivation and allowed to lay fallow while another parcel of the

FCTL002229
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same farm is being cultivated and planted to crop. It is also a

well-known fact, of which this Court can take judicial notice, that

~through natural causes beyond the control of the owner it becomes

impractical to use the water beneficially or economically for the

irrigation of the land supplied by an irrigation well located thereon,

and having other land available not previously cultivated, the farm-

er abandons his old plot of cultivated land and cultivates the new
ptot of land without any greater water burden on the groundwater

supply. 1t would appear that the majority opinion now makes this

common practice illegal.

JARYIS does not believe that the majority opinion so
intended to reverse the Anway case and declare such change of place

of use 1ileqgal.

CONCLUSION

The JARVIS farmers were hopeful that the Court's
final decision in Jaavd¢s II1 would once and for all finally settle
any doubt about the respective rights ot the farmers and Tucson in
the Avra-Altar Valley and.mn;an end to the long and expensive liti-
gation that has resulted from this conflict, particularly now that
Tucson and JARVIS are in Lhe process of appigsing the guidelines
established in Jaavdis 1[I to some additional 6,000 acres (other
than the 3,166 acres invoived in Jaxrves 111) formerly farmed in the
Avra-Altar Valley and purchased by Tucson as a result of Jasves 11.
However, as indicated in the beginning the majority opinion would
appear to open the door to further problems and possible additional

litigation before this Court between Tucson and the JARVIS farmers

FCTL002230
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either because of the mtsunderstanding or misinterpretation of the

majority opinion or because the majority opinion has actually held

what JARVIS fears.

Hopefully JARVIS-is wrong in their interpretation
and cause for apprehension and hopefully this Court will see fit to
c]arify.the majority opinion and thereby eliminate the concern of
JARVIS and the possibie problems that might arise in the future.

The last thing the JARVIS farmers want, and we are
sure all other parties would join with JARVIS, is a prolonged battle
in the legislative halls which could end in very dangerous emergency

legislaticn adversely affecting all concerned, thereby opening the

door wide to endless time-consuming and expensive litigation.

The majority opinion on Page 1%, after quoting Janrvas

IT states:

* * * Those cases are not, however, precedent
for a doctrine that a court will prefer one economic int-
erest over another on an ad hoc basis where there are not
enough of the material qgoods of existence to go around.

Rather, courts will protect rights acquired in good faith
under previous pronouncements of the law. [If it is to the

State's interest to prefer mining over farming, then the

Legistature is the appropriate body to designate when and

under what circumstances such economic interest will pre-
vail."

JARVIS urges, however, that these economic interests

must be recognized and can see no redason why the rule in Jarves 11
and II1 cannot be applied to all economic interests without preferr-
ing one over the other because it 15 an equitable rule providing
equal protection for all.

Almost since statehood, and particularly since tne
days of World War I, this great state of ours has been called the

"THREE C" state. ts economic success, growth and security has been

and is founded on Cotton, Copper and Cattle, and even today statistics

( 5384 )
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show that Arizona is about to rate fourth in the cotton production
of the country, being only behind Texas, Mississippi and California,
moving up from fifth place for the previous year. {See Article in
Phoenix Gazette, Financial Page B-8, Monday, October 11, 1976. See App. C)
According to the recent Thirty-second Annual Edition of September,
1976, entitled Andizona Statistical Review, published by the Valley
National Bank of Arizona, Arizona leads all the other States i1n copper
production and for the past year produced 57.5% of the copper pro-
duced 1n the United States,the closest otrar state being Utah pro-
ducing only 12.5% (Page 29). On Page 2 of the Statistical Revdiew,
attachea hereto as APPENDIX B, /e find the tables of major sources
of Arizona 1ncome from 1965 - 1975 and for the year 1975 - 1976: |
Agricultural production for the year 1975 was: Crop - $564.110.000.00;
Livestock - $488,274,000.00, or a total of $1,052,384,000.00. On
the other hand on this same page i1t appears that the value of mineral
production for the year 1975 was $1,044,613,000.00.

We therefore see that the "THREE C'S" are about equal
in the dollar value of their respective productions for the year
1975, and prior to this time there has never been any real conflict
of interest between the "THREE C'S" and the reason for this is simple:

The Court can take judicical notice of the fact that for years atl

of the copper mines were located in the mountain areas of the State
and the problem that has arisen herein i1s due to the fact that sincé
world War 1[I thkough modern exploration techniques the mines have
discovered large deposits of copper ore in the valley fills such as
the recent discovery by Conoco of a large deposit of cbpper ore under
the shadows of Poston Butte along the Gila River at Florence. Of

course, in order to mine these ores precious water 1s required and

( 585 )
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1 its only source is from ground water,.

Today we know that other economic factors are contrib-
uting to the welfare of the State such as industry and tourism (The

Andzona Statistical Review on Page 50, under the table Touxrcsm and

Travel Expense by County 1975-1976). 1t is fantastic to note that

1875-1976 was $2,225,119, 693.00, exceeding the combined income from
the "THREE C'S" (APPENDIX B hereto). Likewise, since 1965, industry

2
3
4
5
6 the total expenditure for the entire State resulting from tourism for
7
8
9 has taken a prominent place in Arizona's economy. In 1975, as indic-
0

ated on APPENDIX B industry's output was 51,950,000,000.00.
E 11 Thus today we nave four major sourc2s contributing
i 12 to Arizona's economic welfare. The importance of the farmers un-

13 fortunately is being continually down-graded by other special inter-

14 ests, not necessarily by any of the atove, who believe that the

3 farmers arve not substantially contributing to the economy of the

16 State and are wasting water and not putting it to the highest bene-
17 ficial use and that therefore they should have a low priority on the
18 call for our limited water resources. This in effect is advocated

2 19 in the Patition to File an amict cuxriac Brief on behalf of the

20 ARIZONA STATE AFL-CIO, and it clearly appears that unless the maj-
21 ority opinion is clarified and modified to reinstate the principle
22 of the Jaavis line of decisions legislation will be sought to carry
23 thic avowed purpose into effect. Thexedn £Les the danaen. - because
24 if certain interests cah nersuade the legisliature through panic pro-
25 paganda that emergency legislation is immediately needed to correct
26 this situation undoubtedly such type of legislation is possible and
27 as a result there will be no end to litigation. We feel, however,

28 that this Court realizing the danger signals that are now flashing

E
j
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1 as a result of its opinion of August 26, will clarify its opinion so

2 that once again the rights of all interests to the use of water will
3 be stabilized and not left open to conjecture.
4 Respectfully submitted this 12th day of October, 1976.
5
6 -
______ D
.. 7 - - . -
8 . el ccun
; ELMER C. COKER
) 9 Luhrs-Central Building, Suite J
! 132 South Central Avenue
( 10 Phoenix, Arizona 85004
2 11 Attorney for JARVIS, ET AL.
12
' 13 COPIES of the foregoing AMICI CURIAE BRIEF OF W. W. JARVIS,

14 ET AL., mailed this 12th day of October, 1976, to:

15 PETER C. GULLATTO
; Assistant Attorney General
| 16 159 State Capitol
: Phoenix, Arizona 8500/
E 17
: Attorney for the State Land Department;
18
MARK WILMER, ESQ.
19 Snell & Wilmer
3100 Valley Center
20 Phoenix, Arizona 85073

21 Attorneys for FICO;

o et LT . el i el ] MR Rae e

22 JAMES WEBB, ESQ.
City Attorney
3 : 23 City of Tucson
3 ; City Hall

; 24 Tucson, Arizona 85701

25 Attorneys for the City of Tucson;

26 GERALD G. KELLY, ESQ.
: Musick, Peller & Garrett
| 27 One Wilshire Boulevard

Los Angeles, California 90017
28 and
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Attorneys

Attorneys

Attorneys

JOHN C, LACY

Verity, Smith, Lacy, Allen, & Kearns, P. C.

902 Transamerica Building
Tucson, Arizona 85701

for Cyprus Pima Mining Co.;

CALVIN H. UDALL, ESQ.

Fennemore, Craig, von Ammon & Udall

Suite 1709
100 West Washington
Phoenix, Arizona 85003

for Duval and Duval Sierrita;

BURTON M. APKER, ESQ.
Evans, Kitchel & Jenckes

363 North First Avenue
Phoenix, Arizona 85003

for ASARCO; and

CHESTER R. LOCKWOOD, JR.
City Attorney

City of Prescott

125 East Gurley Street
Prescott, Arizona 86301

Attorney for the City of Prescott.

———

Attorney for JARVIS,

TELMER C. COKER

ET AL
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‘.’mlu:- of Agricultural #rotuciion

Year

1965
1965
1967
1968
1909
1970
1971
1972
1973
1974
1975

Year

1865 .
1905 .
1937 .
1953 .
1969 .
1970 .
1971 .
1972 .
19/3 .
19/4 .
1975 .

Year

1965
1565
186/
1963
1959
1970
1971
1972
1973
1974
1975

Cr 1 Production

— el e - SN . e a7 riewl

S:‘JZ, 33,0060

270,655 (30
235,150 (10
235,115,C00
323632034
271 853,000
313,031 200
351,173 (000
$50,236 G0
624,403,000
564,110,030

Livestsch Piasuction

— o whe ol - -

$212 726,00
230,233,001)
245,311,GC3
235,867,600
359,305,047
373,134,057
£19 440,007
£33 7533,000
679,353,602

55,651,007
£23,275,033

fanuvfacturing Output (Va'lue Addad)

)

Vc:lu'- of Mineral Productian

Totol Prcduchm

Mmap, ekl - - ek - oy bl ahiflr -t w-dr

$ 5&,092.033

622,079,600
455,255,630
617,543,630
§59,303,039
1,165,767,63d
31,020,000
1,091,034,CC0
1,301,983,03)
1,562,234,G00
1,201,411,009

Total UJ!; J'L

Ll 3

) 717,9‘30,&]
925,500,620
35,302,007

1,110,G30,020
1,275,103 G30
1,435 £39.G10
1,384,600,008
1,816,000 083
2,163,020,0537
2,270,020,053
1,50,009,623

Copper Praduclion

S 437,951,002
535.001.030
333,561,002
525,565,033
761,340,800

1,059,2/7,073
852,578,003
930,419,059

1,1G3,453,001
1,327,673,007
1,044,613,050

Tourism and Travel Expeaditure;

Srre e

e s

Highiway Travelers
Arr Travelers .
In-State Traralars

Total .

{H H

Arirory Stol, lJ' f

1973 70

= -mlir g == el e ey

$1,003,002,020
608,003,603
324,033,035

$2.255 030,050

3 beana e Pesoarh

ERIVEN

FCTL002237



Coiion . Ranks dighers

“w e .-

L,

- ]

After the slate’s 1375 cotlon crep is har--

'.r.‘;;v‘ “HE‘H o

d
E vestad, Acizona 15 expected fo ronk No. 4 '
4 amony the nation’s cotton-preductag states in
24 terms of bale output. Traditionaliy it has been<:3
i vz naticn’s No. 5 cclton preducer. Page 13..3 '.-?--13
- - RS MR C pm ..
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Arizona Asout To Raia
No. 4 in Coiton Ouinui

Special to The Gazette acre. .
TULCSON--Arizona is on [n bale output, Arizona
the brink of bacoming the has traditionaliy keld fith
nation's No. 4 producer in  Fositicn, benind Texas,
volun:e of cotton produc- + Miississiopi, Calitornia and .
tion, says Dr. B. Brooks Arkansas.
Taslor,  University of - Taylor says {edsral nov-
Arizona collom specialist. ernrent estimates of tue
' 1916 crop move Arirone
The state’s production is  ahead of Arazisas, aid
expected to exceed 1,160 California is exzocied 1
pounds lint per acre for SUrpass Mississipol
short staple varietisg. |
Maricona County Exten- -
sion Service specialists
said lost week the Val.
ley’s yield should average
1,130 pourds or more 2an

:

FCTL002238



STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Antonio Bucci hereby certify:
Name *
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Thtle/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Amici Curiae Brief
of W. W, Jarvis, et al, pages 563-591 (29 pages)

The reproduction(s) to which this affidavit 1s attached is/are a true and correct copy of the document(s)

on file.

Signature

Subscribed and sworn to before me this / é / {5 / o5
Date

STz [t s

Signature, Notary Public

Date

My commission expires O ”i/[j / %(7 & C}

Notary Public State of Arizona
Maricopa County
Etta Louise Muir
My Commission Expires
_04/13/2008
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